RE: Anything Goes: Approval of Nonprofit Status by the IRS
Dear Professor Reich, Ms. Dorn and Ms. Sutton,

I work with IRS Form 1023, the application for 501(c)(3) status
, so I was very interested in the recent Center on Philanthropy and Civil Society study, Anything Goes: Approval of Nonprofit Status by the IRS.  
I hope you won't mind if I point out some ways in which your report went astray.

You begin your explanation of the IRS Determinations process by saying, " Nonprofit organizations are required to file articles of incorporation in their state of operation before applying for federal 501(c)(3) status."  This is a common error; I have seen it many times on the Internet.  To know better, you would have had to actually look at the 501(c)(3) application form
 or read the instructions
.

Your misidentification of a "discrepancy" between the Exempt Organization Business Master File and Table 24 from the IRS Databook is also understandable.  The EO/BMF is a database of entities that have been recognized exempt by the IRS.  Table 24 of the IRS Databook summarizes the work accomplished by the EO Determinations staff during a given fiscal year.  Although the two information systems are linked, not every case closed by EO determiners adds a new organization to the EO/BMF.

For instance, if you look at the description of the IRS information system that underpins Table 24
, you will see that the term "application" is used fairly broadly, and includes non-application tasks handled by EO Determiners such as Advance Ruling Follow-Up cases
.  When an IRS agent completes consideration of an Advance Ruling, changes are made to the EO/BMF, but no new entity is added.  The number of Advance Rulings handled in fiscal year 2008 could easily account for your "data gap" of 14,000 organizations
.

Your omission of any mention of the Cyber Assistant is more puzzling.  Anything Goes purports to "focus on the oversight of the creation of new nonprofit organizations."  The Cyber Assistant, which the IRS hopes to launch in 2010, is an on-line tool designed to guide applicants through Form 1023, perfecting applications before the IRS ever has to look at them, and freeing up IRS agents for the more careful scrutiny of applications that you recommend.  Whether you love the idea or hate it, the Cyber Assistant will be an important element of IRS oversight of new non-profits in coming years, and at least deserves a footnote.

I must say, your unqualified reliance on the EO/BMF throughout Anything Goes for information about the size and growth of the tax exempt sector is a bit surprising.  Professionals who work with this database of tax exempt entities have known for some time that it is flawed.  The EO/BMF includes an unknown number of defunct organizations because there has been no reliable mechanism for updating the master file when an organization goes out of business
.  Congress took steps to clean up the database in 2006, enacting legislation
 requiring annual on-line registration from small organizations (Form 990-N) and directing the IRS to delete all organizations that have not filed for three consecutive years.  Revocations will not begin, though, until May, 2010
.
Forgive me for being blunt, but your 99% approval rate is just silly.  To arrive at your 99% figure, you excluded over 23,000 applicants found in Table 24's "Other" column
.  Perhaps you did not realize these others received the same level of review as approvals and denials.  They were different only in failing to respond when asked for additional information or when told they might not qualify.  In essence, these are applicants who quit.  Excluding them when calculating the IRS approval rate is like excluding dropouts when calculating a high school's graduation rate
.

It is clear that a lot of work went into Anything Goes: Approval of Nonprofit Status by the IRS.  More of that work should have been devoted to ensuring the validity of the statistical conclusions central to your arguments.  Without reliable figures, this report is little more than a list of charities with funny names.

Yours truly,

Sandy Deja

� Full disclosure:  My ebook, Prepare Your Own 501(c)(3) Application says the average IRS approval rate is around 80%.  My interpretation of IRS Table 24 is based on more than 35 years in this field, including hands-on experience with thousands of exemption applications and 12 years as an IRS Exempt Organizations Specialist.  You can view my resume at http://501c3book.org/uploads/Revised_Resume.pdf.


� Part II, Organizational Structure, lists four options: corporation, LLC, unincorporated association and trust. You can find Form 1023 at http://www.irs.gov/pub/irs-pdf/f1023.pdf.


� "…trusts, unincorporated associations or corporations… are eligible,"  You can find these instructions at http://www.irs.gov/pub/irs-pdf/i1023.pdf.


� This information system, called the Inventory Control System (ICS), is described in detail In the Internal Revenue Manual (IRM) at http://www.irs.gov/irm/part7/irm_07-022-006.html.


� The referenced page of the IRM calls these "Private Foundation Follow-ups."  The IRS eliminated its Advance Ruling program at the tail end of 2008, the fiscal year scrutinized in Anything Goes.  The first Table 24 with no Advance Rulings is expected early in 2010.


� Common sense should have told you that the IRS would not tolerate a 10,000 organization "slippage" year after year.


� This issue was covered as recently as April, 2009, in the Chronicle of Philanthropy.


� Section 1223 of the Pension Protection Act of 2006.


� The IRS originally estimated that 650,000 organizations would be required to file Form 990-N.  As of December, 2009, fewer than 321,000 organizations had done so. IRS data on 990-N that is made available to the public does not indicate how many of the remaining 329,000 organizations are charities, but I estimate that at least 200,000 charities will lose their exempt status.  No one knows how many of these are defunct.


�Anything Goes: Approval of Nonprofit Status by the IRS, footnote 7.  By a remarkable coincidence, the large amount of data you ask us to ignore does not support the thesis of Anything Goes.


� Common sense should have told you that if the approval rate had been 99% for 10 years, the press would have covered the story long before now.








